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7KH $PHULFDQ &LYLO /LEHUWLHV 8QLRQ )RXQGDWLRQ RI 2KLR� ,QF�

ILOHG DQ DPLFXV EULHI LQ IDYRU RI &KDSPDQ� 7KH IROORZLQJ PHUFKDQWV¶
DVVRFLDWLRQV IURP WKH VWDWHV FRPSULVLQJ WKH 6L[WK &LUFXLW ILOHG D MRLQW
DPLFXV EULHI RQ EHKDOI RI 'LOODUG� 2KLR &RXQFLO RI 5HWDLO 0HUFKDQWV�
.HQWXFN\ 5HWDLO )HGHUDWLRQ� ,QF�� 0LFKLJDQ 5HWDLOHUV $VVRFLDWLRQ� DQG
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7HQQHVVHH &RXQFLO RI 5HWDLO0HUFKDQWV� 7KH $&/8 DUJXHV WKDW WKH HTXDO
EHQHILW FODXVH RI VHFWLRQ ���� VKRXOG EH LQWHUSUHWHG WR EURDGO\ SURKLELW
UDFH�EDVHG GLVFULPLQDWLRQ DQG WKDW LW DSSOLHV WR SULYDWH DFWLRQ� 7KH
PHUFKDQWV¶ DVVRFLDWLRQV DUJXH WKDW WKH\ VKRXOG EH IUHH WR HPSOR\ DQ\
ODZIXO PHDQV WR SURWHFW WKHPVHOYHV DJDLQVW VKRSOLIWLQJ DQG WKDW � ����
GRHV QRW DSSO\ WR SULYDWH DFWLRQ� 6HH LQIUD�
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)RU WKH SXUSRVHV RI H[SODLQLQJ WKH UHODWLRQVKLS EHWZHHQ WKH

VWRUH¶V SROLF\ DQG &KDSPDQ¶V FODLP� , PXVW HODERUDWH XSRQ WKH PDMRULW\¶V
UHFLWDWLRQ RI WKH IDFWV� 7KH PDMRULW\ VWDWHV RQO\ WKDW WKH IHPDOH PDQDJHU
³VHDUFKHG &KDSPDQ¶V FORWKLQJ�´ 6HH VXSUD DW �� &KDSPDQ DOOHJHV�

KRZHYHU� DQG LW LV QRW GLVSXWHG� WKDW VKH ZDV DVNHG WR UHPRYH KHU FRDW DQG

KHU VXLW MDFNHW� DQG WR SXOO KHU EORXVH XS RYHU KHU KHDG EHIRUH WKH PDQDJHU

ZDV VDWLVILHG WKDW VKH KDG QRW VWROHQ DQ\PHUFKDQGLVH� $OWKRXJK'LOODUG¶V

SROLF\ GRHV QRW GHILQH VWULS�VHDUFKLQJ� , EHOLHYH WKDW� EHFDXVH &KDSPDQ

ZDV IRUFHG WR UHPRYH FORWKLQJ� VKH ZDV VWULS�VHDUFKHG E\ WKH 'LOODUG¶V

VWRUH PDQDJHU� DW WKH GLUHFWLRQ RI WKH VHFXULW\ JXDUG�
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6HFWLRQ ���� ZDV RULJLQDOO\ SDVVHG SXUVXDQW WR WKH 7KLUWHHQWK

DQG )RXUWHHQWK $PHQGPHQWV LQ RUGHU WR HUDGLFDWH WKH YHVWLJHV RI VODYHU\�

6HH +DZN Y� 3HULOOR� ��� )� 6XSS� ���� ��� �1�'� ,OO� ������ 3URYLVLRQDO
*RY¶W RI WKH 5HSXEOLF RI 1HZ $IULND Y� $PHULFDQ %URDG� &RV�� ��� )�
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7KH OHJLVODWLYH KLVWRU\ RI WKH ���� DPHQGPHQWV RQO\ EULHIO\

PHQWLRQV VXEVHFWLRQ �F�� ,W ODUJHO\ IRFXVHV XSRQ VXEVHFWLRQ �E�� ZKLFK
ZDV HQDFWHG LQ RUGHU WR RYHUUXOH SDUW RI WKH 6XSUHPH &RXUW¶V RSLQLRQ LQ
3DWWHUVRQ Y� 0F/HDQ &UHGLW 8QLRQ� ��� 8�6� ��� ������� ,Q 3DWWHUVRQ�
WKH 6XSUHPH &RXUW KHOG WKDW � ����
V SURKLELWLRQ DJDLQVW GLVFULPLQDWLRQ
LQ FRQWUDFWLQJ DSSOLHG RQO\ WR WKH IRUPDWLRQ RI FRQWUDFWV DQG QRW WR SRVW
FRQWUDFW GLVFULPLQDWLRQ� 6HFWLRQ �����E� ZDV DGGHG WR SURKLELW SRVW
FRQWUDFW GLVFULPLQDWLRQ DV ZHOO�
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7R DSSUHFLDWH IXOO\ KRZ LPSODXVLEOH WKH PDMRULW\ DQG WKH

FRQFXUUHQFH¶V UHDVRQLQJ LV� RQH QHHG RQO\ WXUQ WR WKH RULJLQDO ODQJXDJH RI
WKH ���� $FW� RQ WKHLU UHDGLQJ� ZH ZRXOG KDYH WR EHOLHYH WKDW WKH ILUVW
FODXVH� WKH ULJKW WR ³PDNH DQG HQIRUFH FRQWUDFWV�´ DQG WKH ILIWK FODXVH� WKH
ULJKW WR LQKHULW� SXUFKDVH� OHDVH� VHOO� KROG� DQG FRQYH\ UHDO DQG SHUVRQDO
SURSHUW\� ZRXOG DSSO\ WR SULYDWH FRQGXFW� ZKLOH WKH VHFRQG� WKLUG� IRXUWK�
VL[WK DQG VHYHQWK FODXVHV ZRXOG QRW� 6HH VXSUD QRWH � IRU WH[W RI $FW� ,
FDQQRW EHOLHYH WKDW WKH &RQJUHVV WKDW HQDFWHG WKH ����$FWPHDQW WR FUHDWH
VXFK DQ LQWHUSUHWLYH ODE\ULQWK�
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&KDSPDQ GLG QRW DOOHJH D FDXVH RI DFWLRQ XQGHU WKH ³PDNH DQG

HQIRUFH FRQWUDFWV´ FODXVH RI � ����� &RXUWV KDYH UHMHFWHG VXFK D FODLP
PDGH E\ SODLQWLIIV ZKR ZHUH IDOVHO\ DFFXVHG RI VKRSOLIWLQJ� 6HH H�J��
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7KH )RXUWHHQWK $PHQGPHQW ZDV VHQW WR WKH VWDWHV IRU

UDWLILFDWLRQ MXVW WZR PRQWKV DIWHU SDVVDJH RI WKH ���� $FW� DQG ZDV
UDWLILHG LQ ����� 0DQ\ ZKR VXSSRUWHG SDVVDJH RI WKH )RXUWHHQWK
$PHQGPHQW YLHZHG LW DV WKH FRQVWLWXWLRQDOL]DWLRQ RI WKH ���� $FW� 6HH

-HWW� ��� 8�6� DW ���� 7KH )RXUWHHQWK $PHQGPHQW SURYLGHV WKDW ³>Q@R
6WDWH VKDOO PDNH RU HQIRUFH DQ\ ODZ ZKLFK VKDOO DEULGJH WKH SULYLOHJHV RU
LPPXQLWLHV RI FLWL]HQV RI WKH 8QLWHG 6WDWHV� QRU VKDOO DQ\ 6WDWH GHSULYH
DQ\ SHUVRQ RI OLIH� OLEHUW\� RU SURSHUW\� ZLWKRXW GXH SURFHVV RI ODZ� QRU
GHQ\ WR DQ\ SHUVRQ ZLWKLQ LWV MXULVGLFWLRQ WKH HTXDO SURWHFWLRQ RI WKH
ODZV�´ 8�6� &2167� DPHQG� ;,9� � ��
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+DZN Y� 3HULOOR KDV VLQFH EHHQ UHMHFWHG E\ DQRWKHU FRXUW LQ WKH

1RUWKHUQ 'LVWULFW RI ,OOLQRLV� 6HH 1�#������������� ��� )� 6XSS�

����� ���� �1�'� ,OO� ����� �FRXUW HOHFWHG WR IROORZ�*�������

�
6HFWLRQ � RI WKH &LYLO 5LJKWV $FW RI ����� WKH SUHGHFHVVRU WR ��

8�6�&� � ����� SURYLGHG�

7KDW DOO SHUVRQV ERUQ LQ WKH 8QLWHG 6WDWHV DQG QRW VXEMHFW WR DQ\
IRUHLJQ SRZHU� � � � DUH KHUHE\ GHFODUHG WR EH FLWL]HQV RI WKH
8QLWHG 6WDWHV� DQG VXFK FLWL]HQV� RI HYHU\ UDFH DQG FRORU� ZLWKRXW
UHJDUG WR DQ\ SUHYLRXV FRQGLWLRQ RI VODYHU\ RU LQYROXQWDU\
VHUYLWXGH� � � � VKDOO KDYH WKH VDPH ULJKW� LQ HYHU\ 6WDWH DQG
7HUULWRU\ LQ WKH 8QLWHG 6WDWHV� WR PDNH DQG HQIRUFH FRQWUDFWV� WR
VXH� EH SDUWLHV� DQG JLYH HYLGHQFH� WR LQKHULW� SXUFKDVH� OHDVH�
VHOO� KROG� DQG FRQYH\ UHDO DQG SHUVRQDO SURSHUW\� DQG WR IXOO DQG
HTXDO EHQHILW RI DOO ODZV DQG SURFHHGLQJV IRU WKH VHFXULW\ RI
SHUVRQ DQG SURSHUW\� DV LV HQMR\HG E\ ZKLWH FLWL]HQV� DQG VKDOO
EH VXEMHFW WR OLNH SXQLVKPHQW� SDLQV� DQG SHQDOWLHV� DQG WR QRQH
RWKHU� DQ\ ODZ� VWDWXWH� RUGLQDQFH� UHJXODWLRQ� RU FXVWRP� WR WKH
FRQWUDU\ QRWZLWKVWDQGLQJ�

�(PSKDVLV DGGHG��
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6HFWLRQ � RI WKH &LYLO 5LJKWV $FW RI ���� SURYLGHG�

7KDW DQ\ SHUVRQ ZKR� XQGHU FRORU RI DQ\ ODZ� VWDWXWH� RUGLQDQFH�
UHJXODWLRQ� RU FXVWRP� VKDOO VXEMHFW� RU FDXVH WR EH VXEMHFWHG� DQ\
LQKDELWDQW RI DQ\ 6WDWH RU 7HUULWRU\ WR WKH GHSULYDWLRQ RI DQ\
ULJKW VHFXUHG RU SURWHFWHG E\ WKLV DFW� RU WR GLIIHUHQW SXQLVKPHQW�
SDLQV� RU SHQDOWLHV RQ DFFRXQW RI VXFK SHUVRQ KDYLQJ DW DQ\ WLPH
EHHQ KHOG LQ D FRQGLWLRQ RI VODYHU\ RU LQYROXQWDU\ VHUYLWXGH�
H[FHSW DV D SXQLVKPHQW IRU FULPH ZKHUHRI WKH SDUW\ VKDOO KDYH
EHHQ GXO\ FRQYLFWHG� RU E\ UHDVRQ RI KLV FRORU RU UDFH� WKDQ LV
SUHVFULEHG IRU WKH SXQLVKPHQW RI ZKLWH SHUVRQV� VKDOO EH GHHPHG
JXLOW\ RI D PLVGHPHDQRU� DQG� RQ FRQYLFWLRQ� VKDOO EH SXQLVKHG
E\ ILQH QRW H[FHHGLQJ RQH WKRXVDQG GROODUV� RU LPSULVRQPHQW QRW
H[FHHGLQJ RQH \HDU� RU ERWK� LQ WKH GLVFUHWLRQ RI WKH FRXUW�
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GHULYHV IURP WKH &LYLO 5LJKWV $FW RI ���� DQG ZDV UHFRGLILHG LQ � �� RI
WKH (QIRUFHPHQW $FW RI ����� FK� ���� � ��� �� 6WDW� ���� 7KH FXUUHQW
VWDWXWH SURYLGHV WKDW ³>D@OO FLWL]HQV RI WKH 8QLWHG 6WDWHV VKDOO KDYH WKH
VDPH ULJKW� LQ HYHU\ 6WDWH DQG 7HUULWRU\� DV LV HQMR\HG E\ ZKLWH FLWL]HQV
WKHUHRI WR LQKHULW� SXUFKDVH� OHDVH� VHOO� KROG� DQG FRQYH\ UHDO DQG SHUVRQDO
SURSHUW\�´ �� 8�6�&� � �����

�
7KH 7KLUWHHQWK $PHQGPHQW� ZKLFK ZDV UDWLILHG RQ 'HF� ���

����� SURYLGHV WKDW ³>Q@HLWKHU VODYHU\ QRU LQYROXQWDU\ VHUYLWXGH� H[FHSW DV
D SXQLVKPHQW IRU FULPHZKHUHRI WKH SDUW\ VKDOO KDYH EHHQ GXO\ FRQYLFWHG�
VKDOO H[LVW ZLWKLQ WKH 8QLWHG 6WDWHV� RU DQ\ SODFH VXEMHFW WR WKHLU
MXULVGLFWLRQ�´ 8�6� &2167� DPHQG� ;,,,� � �� 8QGHU WKH VHFRQG VHFWLRQ
RI WKH $PHQGPHQW� &RQJUHVV LV JUDQWHG WKH ³SRZHU WR HQIRUFH WKLV DUWLFOH
E\ DSSURSULDWH OHJLVODWLRQ�´ 8�6� &2167� DPHQG� ;,,,� � �� /HVV WKDQ
WKUHH ZHHNV DIWHU WKH SDVVDJH RI WKH $PHQGPHQW� WKH ELOO WKDW ZDV WR
EHFRPH WKH &LYLO 5LJKWV $FW RI ���� ZDV LQWURGXFHG� 6HH -HWW Y� 'DOODV
,QGHS� 6FK� 'LVW�� ��� 8�6� ���� ������ �������

�
$FFRUGLQJ WR WKH 6XSUHPH &RXUW� ³>V@HFWLRQ �� GLIIHUHG IURP

� � RI WKH ���� $FW LQ DW OHDVW WZR UHVSHFWV� )LUVW� ZKHUH � � RI WKH ����
$FW H[WHQGHG LWV JXDUDQWHHV WR µFLWL]HQV� RI HYHU\ UDFH DQG FRORU�¶ � �� RI
WKH ���� $FW ² DQG � ���� ² SURWHFWV µDOO SHUVRQV�¶ 6HFRQG� WKH ����
$FW RPLWWHG ODQJXDJH FRQWDLQHG LQ WKH ���� $FW� DQG HYHQWXDOO\ FRGLILHG
DV � ����� JXDUDQWHHLQJ SURSHUW\ ULJKWV HTXLYDOHQW WR WKRVH HQMR\HG E\
ZKLWH FLWL]HQV�´ *HQHUDO %OGJ� &RQWUDFWRUV� ��� 8�6� DW ������ �LQWHUQDO
FLWDWLRQ RPLWWHG�� 7KH HQWLUH ���� $FW ZDV DOVR UH�HQDFWHG LQ � �� RI WKH
$FW RI ����� FK� ���� � ��� �� 6WDW� ���� ,G� DW ��� Q����
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-XGJH 6XKUKHLQULFK EHOLHYHV WKDW ³&RQJUHVV GLG QRW QHHG WR

H[SODLQ WKDW WKH HTXDO EHQHILW DQG OLNH SXQLVKPHQW FODXVHV RI VXEVHFWLRQ
�D� GR QRW DSSO\ WR SULYDWH FRQGXFW EHFDXVH WKH\ ORJLFDOO\ FDQQRW�´ 6XSUD
DW ��� , KDYH DOUHDG\ H[SODLQHG ZK\ , EHOLHYH WKDW -XGJH 6XKUKHLQULFK¶V
ORJLF LV IODZHG� ILUVW� WKHUH LV QRWKLQJ LQ HLWKHU WKH ODQJXDJH RU VWDWXWRU\
KLVWRU\ RI � ���� WKDW UHVWULFWV WKH ³HTXDO EHQHILW´ FODXVH WR VWDWH DFWLRQ�
QRWZLWKVWDQGLQJ -XGJH 6XKUKHLQULFK¶V FODLPV WR WKH FRQWUDU\� DQG VHFRQG�
KLV DQDO\VLV RI WKH ³OLNH SXQLVKPHQW´ FODXVH LJQRUHV WKH KLVWRULFDO FRQWH[W
IURP ZKLFK � ���� GHULYHV�

�
6HFWLRQ � RI WKH &LYLO 5LJKWV $FW RI ���� SURYLGHG�

>&@LWL]HQV� RI HYHU\ UDFH DQG FRORU� ZLWKRXW UHJDUG WR DQ\
SUHYLRXV FRQGLWLRQ RI VODYHU\ RU LQYROXQWDU\ VHUYLWXGH� � � � VKDOO
KDYH WKH VDPH ULJKW� LQ HYHU\ 6WDWH DQG 7HUULWRU\ LQ WKH 8QLWHG
6WDWHV� WRPDNH DQG HQIRUFH FRQWUDFWV� WR VXH� EH SDUWLHV� DQG JLYH
HYLGHQFH� WR LQKHULW� SXUFKDVH� OHDVH� VHOO� KROG� DQG FRQYH\ UHDO
DQG SHUVRQDO SURSHUW\� DQG WR IXOO DQG HTXDO EHQHILW RI DOO ODZV
DQG SURFHHGLQJV IRU WKH VHFXULW\ RI SHUVRQ DQG SURSHUW\� DV LV
HQMR\HG E\ ZKLWH FLWL]HQV� DQG VKDOO EH VXEMHFW WR OLNH
SXQLVKPHQW� SDLQV� DQG SHQDOWLHV� DQG WR QRQH RWKHU� DQ\ ODZ�
VWDWXWH� RUGLQDQFH� UHJXODWLRQ� RU FXVWRP� WR WKH FRQWUDU\
QRWZLWKVWDQGLQJ�
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$OO FLWL]HQV RI WKH 8QLWHG 6WDWHV VKDOO KDYH WKH VDPH ULJKWV� LQ
HYHU\ 6WDWH DQG 7HUULWRU\� DV LV HQMR\HG E\ ZKLWH FLWL]HQV WKHUHRI
WR LQKHULW� SXUFKDVH� OHDVH� VHOO� KROG� DQG FRQYH\ UHDO DQG
SHUVRQDO SURSHUW\�
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,Q DGGLWLRQ� WKH +DZN FRXUW LJQRUHG WKH QHHG� UHFRJQL]HG LQ

, ������ WR FRQILQH WKH UHDFK RI WKH IHGHUDO FLYLO ULJKWV ODZV VR DV QRW WR

FUHDWH D JHQHUDO IHGHUDO WRUW ODZ� 6HH , ��������/ �#��� ����� ���
8�6� ��� ��� �������

��
:KLOH LW ZDV QRW DGGUHVVHG EHORZ� &KDSPDQ GRHV QRW KDYH D

YLDEOH )LIWK$PHQGPHQW FODLP LQ WKLV FDVH� 7KH )LIWK$PHQGPHQW DSSOLHV
WR IHGHUDO DFWLRQ� QRW WR SULYDWH DFWLRQ RU VWDWH DFWLRQ� 6HH %ROOLQJ Y�
6KDUSH� ��� 8�6� ��� ������� %HFDXVH 'LOODUG LV QRW LQ DQ\ ZD\
DVVRFLDWHG ZLWK WKH IHGHUDO JRYHUQPHQW� &KDSPDQ KDV QR FODLP XQGHU WKH
)LIWK $PHQGPHQW� 6HH 7KUHH 5LYHUV &DEOHYLVLRQ ,QF� Y� &LW\ RI
3LWWVEXUJK� ��� )� 6XSS� ����� ���� �:�'� 3D� ������ 7KH &RXUW FRXOG
OLEHUDOO\ FRQVWUXH WKH &RPSODLQW DV DOOHJLQJ GXH SURFHVV FODLP XQGHU WKH
)RXUWHHQWK $PHQGPHQW� +RZHYHU� EHFDXVH &KDSPDQ¶V FODLP LV
VSHFLILFDOO\ FRYHUHG E\ WKH )RXUWK $PHQGPHQW� VKH GRHV QRW KDYH D GXH
SURFHVV FODLP XQGHU WKH )RXUWHHQWK $PHQGPHQW� 9LRODWLRQV RI
VXEVWDQWLYH GXH SURFHVV RULJLQDOO\ ZHUH GLYLGHG LQWR WZR NLQGV� ���
GHSULYDWLRQ RI D SDUWLFXODU FRQVWLWXWLRQDO JXDUDQWHH� DQG ��� DFWLRQV WKDW
JRYHUQPHQW RIILFLDOV PD\ QRW WDNH QR PDWWHU ZKDW SURFHGXUDO SURWHFWLRQV
DFFRPSDQ\ WKHP� DOWHUQDWLYHO\ NQRZQ DV DFWLRQV WKDW ³VKRFN WKH
FRQVFLHQFH�� 6HH %UDOH\ Y� &LW\ RI 3RQWLDF� ��� )��G ���� ������ ��WK
&LU� ����� �FLWLQJ 5RFKLQ Y� &DOLIRUQLD� ��� 8�6� ��� �������� $Q
XQUHDVRQDEOH VHDUFK RU VHL]XUH LV D YLRODWLRQ RI WKH )RXUWK $PHQGPHQW�
PDGH DSSOLFDEOH WR WKH VWDWHV WKURXJK WKH )RXUWHHQWK $PHQGPHQW� 7KXV�
D )RXUWK $PHQGPHQW YLRODWLRQ JLYHV ULVH WR D VXEVWDQWLYH GXH SURFHVV
YLRODWLRQ RI WKH ILUVW W\SH� 6HH :LOVRQ Y� %HHEH� ��� )��G ��� ��WK &LU�
������ 7KH 6XSUHPH &RXUW KDV PDGH LW FOHDU WKDW D )RXUWK $PHQGPHQW
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0RUHRYHU� , QRWH WKDW WKH DUJXPHQW WKDW &KDSPDQ¶V UHDGLQJ RI

WKH VWDWXWH ZRXOG LPSURSHUO\ IHGHUDOL]H VWDWH WRUW ODZ ZDV RQFH HPEUDFHG

E\ WKH 6XSUHPH &RXUW LQ 3DWWHUVRQ� ��� 8�6� DW ���� DV VXSSRUW IRU WKH

&RXUW¶V GHFLVLRQ WKDW WKH ³PDNH DQG HQIRUFH FRQWUDFWV´ FODXVH GLG QRW

FRYHU FODLPV RI HPSOR\PHQW GLVFULPLQDWLRQ LQYROYLQJ DQ\WKLQJPRUH WKDQ

WKH IRUPDWLRQ RI D FRQWUDFW� D GHFLVLRQ ZKLFK ZDV WKHQ OHJLVODWLYHO\

RYHUUXOHG E\ &RQJUHVV LQ WKH &LYLO 5LJKWV $FW RI ����� 6HH �� 8�6�&�
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6HYHUDO FDVHV WKDW KDYH DOORZHG ³IXOO DQG HTXDO EHQHILW´ FODLPV

WR JR IRUZDUG ZLWKRXW VWDWH DFWLRQ KDYH LQYROYHG VHULRXV WKUHDWV WR D

SHUVRQ¶V VHFXULW\ LQ WKH IRUP RI SK\VLFDO YLROHQFH� 6HH� H�J�� &DUH\ Y�
5XGHVHDO� ��� )� 6XSS� ���� ��� Q�� �1�'� *D� ����� �QRWLQJ WKDW FRXUW
KDG DOORZHG ³IXOO DQG HTXDO EHQHILW´ FODLP DJDLQVW SULYDWH DFWRU LQYROYHG
LQ .X .OX[ .ODQ LQFLGHQW EHFDXVH � ���� ³SURYLGHV D FDXVH RI DFWLRQ
DJDLQVW SULYDWH LQGLYLGXDOV IRU UDFLDOO\�PRWLYDWHG� LQWHQWLRQDOO\�LQIOLFWHG
LQMXU\ DQG GRHV QRW UHTXLUH VWDWH DFWLRQ LQ WKH GHSULYDWLRQ RI ULJKWV´��
+DZN Y� 3HULOOR� ��� )� 6XSS� ���� ������� ��� �1�'� ,OO� �����
�FRQVWUXLQJ ODQJXDJH DQG KLVWRU\ RI VWDWXWH WR DOORZ FODLP DJDLQVW SULYDWH
LQGLYLGXDOZKR HQJDJHG LQ YLFLRXV EHDWLQJ RI SODLQWLIIVPRWLYDWHG E\ UDFLDO
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,Q KLV FRQFXUULQJ RSLQLRQ� -XGJH 6XKUKHLQULFK VWDWHV WKDW P\

DQDO\VLV RI � ���� PXVW EH LQFRUUHFW EHFDXVH ³>Q@R RQH FDQ VHULRXVO\
DUJXH WKDW DQ LQGLYLGXDO FDQ VXEMHFW DQRWKHU LQGLYLGXDO WR XQHTXDO
SXQLVKPHQW RU WD[HV´ DQG WKDW WKHUHIRUH WKH ³OLNH SXQLVKPHQW´ FODXVHPXVW
UHTXLUH VWDWH DFWLRQ� 6XSUD DW ��� +H DUJXHV WKDW ³>W@KH RQO\ ZD\ WKH
GLVVHQW¶V DUJXPHQW ZRUNV LV LI RQH VWULSV WKH ODQJXDJH RI WKH VHFRQG DQG
WKLUG VXEFODXVHV RI VXEVHFWLRQ �D� RI WKHLU SODLQ PHDQLQJ�´ 6XSUD DW ���
-XGJH 6XKUKHLQULFK¶V DQDO\VLV KDV VXSHUILFLDO DSSHDO EHFDXVH RXU SUHVHQW�
GD\ XQGHUVWDQGLQJ RI WKH WHUPV ³SXQLVKPHQW�´ ³SDLQV�´ ³SHQDOWLHV�´ HWF��
FDOOV WR PLQG VWDWH LQYROYHPHQW� ,Q RXU H[SHULHQFH� LW LV WKH VWDWH WKDW
XVXDOO\ LPSRVHV SXQLVKPHQW� HWF� XSRQ LWV FLWL]HQV� 6XFKZDV QRW WKH FDVH�
KRZHYHU� ZKHQ WKH $FW RI ����� WKH SUHFXUVRU WR � ����� ZDV SDVVHG� $W
WKDW WLPH� &RQJUHVV ZDV HVSHFLDOO\ FRQFHUQHG ZLWK SURKLELWLQJ WKRVH
LQFLGHQWV RI SULYDWH� UDFLDOO\PRWLYDWHG YLROHQFH² WKH SXQLVKPHQW� SDLQV�
RU SHQDOWLHV²ZKLFKZHUH FRPPRQSODFH LQ WKH 6RXWK� 7KH&RQJUHVV WKDW
GHEDWHG WKH ���� $FW KDG EHIRUH LW UHSRUWV WKDW ³GHVFULEHG D SDWWHUQ RI
SULYDWH YLROHQFH µE\ PHQ ZKR DQQRXQFH WKHLU GHWHUPLQDWLRQ WR WDNH WKH
ODZ LQWR WKHLU RZQ KDQGV � � � �¶ 7KLV YLROHQFH ZDV QRW UDQGRP� EDVHG RQ
PHUH UDFLDO DQLPRVLW\� EXW IUHTXHQWO\ ZDV DLPHG DW SUHYHQWLQJ WKH
)UHHGPHQ IURP H[HUFLVLQJ WKHLU QHZ ULJKWV � � � �´ %DUU\ 6XOOLYDQ�
+LVWRULFDO5HFRQVWUXFWLRQ�5HFRQVWUXFWLRQ+LVWRU\� DQG WKH3URSHU 6FRSH
RI 6HFWLRQ ����� �� <$/( /�-� ���� ��� ������ �IRRWQRWH RPLWWHG��

,QGHHG� WKH ���� $FW ³ZDV SURSRVHG DQG ILQDOO\ DGRSWHG DJDLQVW >D@
EDFNJURXQG RI UHVWULFWLYH ODZV� SULYDWH GLVFULPLQDWLRQ� DQG YLROHQFH�´
%DUU\ /� 5HIVLQ� 7KH /RVW &ODXVHV RI 6HFWLRQ ����� $ 6RXUFH RI *UHDWHU
3URWHFWLRQ $IWHU 3DWWHUVRQ Y� 0F/HDQ &UHGLW 8QLRQ� ��� 8� 3$� /� 5(9�
����� ���� �������

$V P\ GLVFXVVLRQ� LQIUD� RI WKH KLVWRU\ VXUURXQGLQJ WKH SDVVDJH
RI WKH ����$FW UHYHDOV� WKH VWDWXWH¶V RULJLQDO SKUDVLQJ�ZKLFK LQFOXGHG WKH
ODQJXDJH ³SXQLVKPHQW� SDLQV� DQG SHQDOWLHV�´ ZDV GLUHFWHG WR SULYDWH
FRQGXFW� :KLOH ODWHU ODQJXDJH� LQFOXGLQJ WKH SKUDVH ³WD[HV� OLFHQVHV� DQG
H[DFWLRQV�´ ZKLFK ZDV DGGHG LQ ����� PD\ LQGHHG UHIHU SULPDULO\ WR VWDWH
DFWLRQ� WKLV ZRXOG RQO\ PHDQ WKDW WKH ³OLNH SXQLVKPHQW´ FODXVH PD\ EH
LQYRNHG E\ HLWKHU SULYDWH RU VWDWH DFWLRQ� GHSHQGLQJ RQ ZKLFK H[SOLFLW
JXDUDQWHH RI HTXDO WUHDWPHQW LV LPSOLFDWHG� ,QGHHG� , EHOLHYH WKH ����
ODQJXDJH ZDV DGGHG WR H[SDQG WKH SURWHFWLRQV RI WKH ³OLNH SXQLVKPHQW´
FODXVH� QRW WR PLQLPL]H WKHP� ,Q DQ\ FDVH� , GR QRW EHOLHYH WKDW SRVVLEOH
DPELJXLW\ VXUURXQGLQJ WKH ³OLNH SXQLVKPHQW´ FODXVH GHWUDFWV IURP P\
DUJXPHQW WKDW WKH ³IXOO DQG HTXDO EHQHILW´ FODXVH PD\ EH LQYRNHG E\
SXEOLF DQG SULYDWH FRQGXFW� DV LW LV LQFRQWHVWLEOH WKDW WKLV ODQJXDJH KDV
EHHQ SUHVHQW LQ WKH VWDWXWH VLQFH LWV LQFHSWLRQ�
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7KH GLVVHQW DOVR DUJXHV WKDW ³WKH OLPLWLQJ ODQJXDJH VXUURXQGLQJ

WKH µIXOO DQG HTXDO EHQHILW¶ FODXVH � � � VHUYHV WR FDELQ ERWK WKH QXPEHU DQG
QDWXUH RI FODLPV WKDW PD\ EH EURXJKW XQGHU WKLV FODXVH�´ $QWH� DW ��� ,Q
RWKHUZRUGV� WKH GLVVHQW FODLPV WKDW LWV LQWHUSUHWDWLRQ RI � ���� ZRXOG QRW

KDYH WKH ³DEVXUG UHVXOW RI IHGHUDOL]LQJ WRUW ODZ´ EHFDXVH ³WKH IXOO DQG

HTXDO EHQHILW RI DOO ODZV DQG SURFHHGLQJV´ LV OLPLWHG WR WKRVH ³IRU WKH
VHFXULW\ RI SHUVRQV DQG SURSHUW\ DV LV HQMR\HG E\ ZKLWH FLWL]HQV�´ ��

8�6�&� � �����D� �HPSKDVLV DGGHG��

+RZHYHU� RQH QHHG ORRN QR IXUWKHU WKDQ WKH RSHQLQJ SDJHV RI

3URVVHU RQ 7RUWV WR XQGHUVWDQG WKDW WKH OLPLWLQJ SKUDVH ³IRU WKH VHFXULW\

RI SHUVRQV DQG SURSHUW\´ HQFRPSDVVHV WRUW ODZ�

,QFOXGHG XQGHU WKH KHDG RI WRUWV DUH

PLVFHOODQHRXV FLYLOZURQJV� UDQJLQJ IURPVLPSOH� GLUHFW

LQWHUIHUHQFHV ZLWK WKH SHUVRQ� VXFK DV DVVDXOW� EDWWHU\

DQG IDOVH LPSULVRQPHQW� RU ZLWK SURSHUW\� DV LQ WKH FDVH

RI WUHVSDVV RU FRQYHUVLRQ� XS WKURXJK YDULRXV IRUPV RI

QHJOLJHQFH� WR GLVWXUEDQFHV RI LQWDQJLEOH LQWHUHVWV� VXFK

DV WKRVH LQ JRRG UHSXWDWLRQ� RU FRPPHUFLDO RU VRFLDO

DGYDQWDJH� � � � >,@W LV QRW HDV\ WR GLVFRYHU DQ\ JHQHUDO

SULQFLSOH XSRQ ZKLFK WKH\ PD\ DOO EH EDVHG� XQOHVV LW LV

WKH REYLRXV RQH WKDW LQMXULHV DUH WR EH FRPSHQVDWHG�
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DQG DQWL�VRFLDO EHKDYLRU LV WR EH GLVFRXUDJHG�

� � � �

7KHUH UHPDLQV D ERG\ RI ODZ ZKFK >VLF@ LV GLUHFWHG

WRZDUG WKH FRPSHQVDWLRQ RI LQGLYLGXDOV� UDWKHU WKDQ WKH

SXEOLF� IRU ORVVHV ZKLFK WKH\ KDYH VXIIHUHG ZLWKLQ WKH

VFRSH RI WKHLU OHJDOO\ UHFRJQL]HG LQWHUHVWV JHQHUDOO\�

UDWKHU WKDQ RQH LQWHUHVW RQO\� ZKHUH WKH ODZ FRQVLGHUV

WKDW FRPSHQVDWLRQ LV UHTXLUHG� 7KLV LV WKH ODZ RI WRUWV�

7KH ODZ RI WRUWV� WKHQ� LV FRQFHUQHG ZLWK WKH

DOORFDWLRQV RI ORVVHV DULVLQJ RXW RI KXPDQ DFWLYLWLHV�

DQG VLQFH WKH\ FRYHU D ZLGH VFRSH� VR GRHV WKLV EUDQFK

RI ODZ� ³$ULVLQJ RXW RI WKH YDULRXV DQG HYHU�LQFUHDVLQJ

FODVKHV RI WKH DFWLYLWLHV RI SHUVRQV OLYLQJ LQ D FRPPRQ

VRFLHW\� FDUU\LQJ RQ EXVLQHVV LQ FRPSHWLWLRQ ZLWK

IHOORZPHPEHUV RI WKDW VRFLHW\� RZQLQJ SURSHUW\ZKLFK

PD\ LQ DQ\ RI D WKRXVDQG ZD\V DIIHFW WKH SHUVRQV RI

SURSHUW\ RI RWKHUV ± LQ VKRUW� GRLQJ DOO WKH WKLQJV WKDW

FRQVWLWXWH PRGHUQ OLYLQJ ± WKHUH PXVW RI QHFHVVLW\ EH

ORVVHV� RU LQMXULHV RIPDQ\ NLQGV VXVWDLQHG DV D UHVXOW RI

WKH DFWLYLWLHV RI RWKHUV� 7KH SXUSRVH RI WKH ODZ RI WRUWV

LV WR DGMXVW WKHVH ORVVHV� DQG WR DIIRUG FRPSHQVDWLRQ IRU

LQMXULHV VXVWDLQHG E\ RQH SHUVRQ DV WKH UHVXOW RI WKH

FRQGXFW RI DQRWKHU�

3URVVHU 	 .HHWRQ RQ 7RUWV� � �� S� ��� ��WK HG� ������

,Q VKRUW� XQGHU WKH GLVVHQW¶V LQWHUSUHWDWLRQ� WKH HTXDO EHQHILW

FODXVH FRXOG EH DSSOLHG WR HYHU\ JDUGHQ�YDULHW\ VWDWH WRUW FODLP ZLWK D

UDFLDO FRPSRQHQW� ,I WKLV LV QRW IHGHUDOL]DWLRQ RI WRUW ODZ� , GR QRW NQRZ

ZKDW LV�
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%\ FRQWUDVW� DQ LQGLYLGXDO YLRODWHV ODZV� $Q LQGLYLGXDO PD\

FDXVH LQMXU\ WR DQRWKHU LQ WKH SURFHVV RI YLRODWLQJ D ODZ� EXW WKLV FDQQRW
ULJKWO\ EH YLHZHG DV D GHSULYDWLRQ RI ³WKH IXOO DQG HTXDO EHQHILW RI DOO ODZ
DQG SURFHHGLQJV IRU WKH VHFXULW\ RI SHUVRQV DQG SURSHUW\�´ 7KDW LV
EHFDXVH D SULYDWH DFWRU GRHV QRW JLYH SURWHFWLRQV XQGHU WKH ODZ� DQG
WKHUHIRUH FDQQRW WDNH WKHP DZD\� 3ULYDWH LQMXU\ FDQ EH UHGUHVVHG E\ ODZ�
KRZHYHU�
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7KH GLVVHQW ILQGV VLJQLILFDQFH LQ WKH IDFW WKDW ³QHLWKHU WKH

6XSUHPH &RXUW QRU WKLV FRXUW KDV HYHU OLPLWHG WKH DSSOLFDWLRQ RI
VXEVHFWLRQ �F� WR WKH µPDNH DQG HQIRUFH FRQWUDFWV¶ FODXVH LQ VXEVHFWLRQ
�D��´ $QWH� DW ��� 7UXH� $OVR WUXH LV WKH IDFW WKDW QHLWKHU WKLV &RXUW QRU
WKH 6XSUHPH &RXUW KDV HYHU EHHQ SUHVHQWHG ZLWK WKH TXHVWLRQ RI ZKHWKHU
WKH HTXDO EHQHILW RU OLNH SXQLVKPHQW FODXVH FRYHUV SULYDWH FRQGXFW� $V WKH
GLVVHQW ZHOO NQRZV� IHGHUDO FRXUWV DUH QRW DW OHLVXUH WR FRPPHQW RQ LVVXHV
QRW SURSHUO\ EHIRUH WKHP�
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FRQWUDFWV� DQG WKH HQMR\PHQW RI DOO EHQHILWV� SULYLOHJHV� WHUPV� DQG
FRQGLWLRQV RI WKH FRQWUDFWXDO UHODWLRQVKLS�´

�
,Q *HQHUDO %OGJ� &RQWUDFWRUV $VV¶Q Y� 3HQQ�� ��� 8�6� ���

������� WKH &RXUW H[SODLQHG�
>7@KH RULJLQV RI WKH ODZ FDQ EH WUDFHG WR ERWK WKH &LYLO
5LJKWV $FW RI ���� DQG WKH (QIRUFHPHQW $FW RI �����
%RWK RI WKHVH ODZV� LQ WXUQ� ZHUH OHJLVODWLYH FRXVLQV RI
WKH )RXUWHHQWK$PHQGPHQW� 7KH ����$FW UHSUHVHQWHG
&RQJUHVV¶ ILUVW DWWHPSW WR HQVXUH HTXDO ULJKWV IRU WKH
IUHHGPHQ IROORZLQJ WKH IRUPDO DEROLWLRQ RI VODYHU\
HIIHFWHG E\ WKH 7KLUWHHQWK $PHQGPHQW� $V VXFK� LW
FRQVWLWXWHG DQ LQLWLDO EOXHSULQW RI WKH )RXUWHHQWK
$PHQGPHQW� ZKLFK &RQJUHVV SURSRVHG LQ SDUW DV D
PHDQV RI ³LQFRUSRUDW>LQJ@ WKH JXDUDQWLHV RI WKH &LYLO
5LJKWV $FW LQ WKH RUJDQLF ODZ RI WKH ODQG�´ +XUG Y�
+RGJH� ��� 8�6�� DW �� � � � � 7KH ���� $FW� ZKLFK
FRQWDLQHG WKH ODQJXDJH WKDW QRZ DSSHDUV LQ � ����� ZDV
HQDFWHG DV D PHDQV RI HQIRUFLQJ WKH UHFHQWO\ UDWLILHG
)RXUWHHQWK $PHQGPHQW� ,Q OLJKW RI WKH FORVH
FRQQHFWLRQ EHWZHHQ WKHVH $FWV DQG WKH $PHQGPHQW� LW
ZRXOG EH LQFRQJUXRXV WR FRQVWUXH WKH SULQFLSDO REMHFW
RI WKHLU VXFFHVVRU� � ����� LQ D PDQQHU PDUNHGO\
GLIIHUHQW WKDQ WKDW RI WKH $PHQGPHQW LWVHOI�

,G� DW ������ �IRRWQRWHV RPLWWHG��
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7KH GLVVHQW UHOLHV RQ D SKUDVH LQ D FRQJUHVVLRQDO UHSRUW EHIRUH

WKH 7KLUW\�QLQWK &RQJUHVV GHVFULELQJ ³D SDWWHUQ RI SULYDWH YLROHQFH µE\
PHQ ZKR DQQRXQFH WKHLU GHWHUPLQDWLRQ WR WDNH WKH ODZ LQWR WKHLU RZQ
KDQGV�¶´ +LVWRULFDO 5HFRQVWUXFWLRQ� �� <DOH /�-� DW ��� �TXRWLQJ 6�
(;(&� '2&� 1R� �� ��WK &RQJ�� �VW 6HVV� DW �� �TXRWLQJ UHSRUW RI
%ULJDGLHU *HQHUDO )HVVHQGHQ��� 7KH GLVVHQW PDLQWDLQV WKDW WKLV
FROORTXLDOLVP VXSSRUWV WKH DUJXPHQW WKDW WKH WHUPV ³SXQLVKPHQW� SDLQV�
DQG SHQDOWLHV�´ DV XVHG LQ D VHFWLRQ LQ WKH 8QLWHG 6WDWHV &RGH� PHDQV
VRPHWKLQJ RWKHU WKDQ WKH GLFWLRQDU\ GHILQLWLRQV RI WKRVH WHUPV� , GR QRW
WKLQN VXFK D ILJXUH RI VSHHFK VKRXOG FDUU\PRUHZHLJKW WKDQ WKH GLFWLRQDU\
GHILQLWLRQV LQ PDWWHUV RI VWDWXWRU\ LQWHUSUHWDWLRQ�
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)XUWKHUPRUH� WKH DUJXPHQW VWUDLQV WKH OLPLWV RI FRPPRQ VHQVH�

$V RQH WUHDWLVH KDV REVHUYHG� ³:KHWKHU WKLV FODXVH RI VHFWLRQ ���� LV
OLPLWHG WR VWDWH DFWLRQ� LW LV YLUWXDOO\ LQHYLWDEOH WKDW DQ\ FODLP EDVHG XSRQ
µOLNH SXQLVKPHQW� SDLQV� SHQDOWLHV� WD[HV� OLFHQVH� DQG H[DFWLRQV RI HYHU\
NLQG�¶ ZLOO LQYROYH D JRYHUQPHQWDO HQWLW\ � � � � ³ &RRN 	 6RELHVNL� �
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7KLV DPHQGPHQW ZDV LQ GLUHFW UHVSRQVH WR WKH 6XSUHPH &RXUW¶V

RSLQLRQ LQ 3DWWHUVRQ Y� 0F/HDQ &UHGLW 8QLRQ� ��� 8�6� ��� �������
3DWWHUVRQ KHOG WKDW � ���� SURKLELWHG GLVFULPLQDWLRQ RQO\ LQ WKH PDNLQJ
DQG HQIRUFHPHQW RI FRQWUDFWV� DQG GLG QRW H[WHQG WR SUREOHPV DULVLQJ IURP
FRQGLWLRQV RI FRQWLQXLQJ HPSOR\PHQW� ,Q WKH &LYLO 5LJKWV $FW RI �����
&RQJUHVV H[SOLFLWO\ UHYHUVHG WKLV DVSHFW RI3DWWHUVRQE\ DGGLQJ VXEVHFWLRQ
�E� WR � ����� ZKLFK VWDWHV WKDW ³WKH WHUP µPDNH DQG HQIRUFH FRQWUDFWV¶
LQFOXGHV WKH PDNLQJ� SHUIRUPDQFH� PRGLILFDWLRQ� DQG WHUPLQDWLRQ RI

2�%�6� ��!����"����������'��������������������������0����.0
C�!��� �)$�� ����E�� � �'!� �)**!(&?*� $!��)(4� �#� &'!� *&�&,&!
 $��,+!*��(���*,$��$!*,"&��!+�,*!��� $)-�&!�)(�)-)�,�"�*)% "7
+�((�&��! $)-!��(�&'!$��#� &'!�!G,�"��!(!#)&��#� &'!� "�=*��$
*,�K!+&��(�&'!$�&���(7� ,()*'%!(&��$�&�L���

�'!�"!4)*"�&)-!�')*&�$7��!')(��*,�*!+&)�(�C+E���!*�(�&�'!" 
&'!��)**!(&�!)&'!$���
��4$!!�=)&'�&'!��)**!(&�&'�&�&'!�"!4)*"�&)-!
')*&�$7�&��&'!�������%!(�%!(&�)*�(�&�"!(4&'7���9,&�&'�&�)*
 !$'� *��!+�,*!���(4$!**�'�����*)(4"!�%)(�!�� ,$ �*!6

�')*� *!+&)�(� �%!(�*� /0��	���� I� ��.�� C+�%%�("7
$!#!$$!��&���*�F	!+&)�(���.�HE�&���-!$&,$(������ �����
*#!����� �����'������(��&��+��)#7�1��������*#� � ��
/0���	���D��C���DE��

��������

	,�*!+&)�(�C+E�T�2$�')�)&)(4��)*+$)%)(�&)�(�)(� $)-�&!
+�(&$�+&)(4�� T� �')*� *,�*!+&)�(� )*� )(&!(�!�� &�� +��)#7
1������ ��*#� � ��� � 
(�1������� &'!� ��,$&� '!"�� &'�&
	!+&)�(���.�� $�')�)&!��)(&!(&)�(�"�$�+)�"��)*+$)%)(�&)�(
)(� $)-�&!���*�=!""��*� ,�")+��+�(&$�+&)(4����������������
�����������
 ������� �#�������# �����������������#��� �#���
��&'� ,�")+��(�� $)-�&!�

������! ��������0�/�C

E���&����C����E�C!% '�*)*����!�E���

��(4$!**?*�)(&!(&�)(�!(�+&)(4�*,�*!+&)�(�C+E�+�,"��(�&�'�-!
�!!(��(7�+"!�$!$6��)&�)(&!(�!��&�� $�')�)&�$�+)�"��)*+$)%)(�&)�(
F)(��""�+�(&$�+&*�H���,&��("7�+�(&$�+&*����#�������������������
% ����

�
� � A!&�� &'!� �)**!(&� &')(>*� &'�&� ��(4$!**?*� #�)",$!� &�


